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tutions; The Federalist, 342. Now, the initiative and referendum amend- 
ment does not abolish or destroy the republican form of government, or sub- 
stitute another in its place. The representative character of the government 
still remains. The people have simply reserved to themselves a larger share 
of legislative power, but they have not overthrown the republican form of 
government, or substituted another in its place. The government is still 
divided into legislative, executive, and judicial departments, the duties of 
which are discharged by representatives selected by the people." Apparently 
the court considered it essential to a republican form of government that the 
functions of the three governmental departments be carried on by represen- 
tatives of the people, but that in the case then before them this feature was 
preserved since the legislature had not been abolished. Following out this 
doctrine, there would be a republican form of government so long as any rep- 
resentative legislative body remained, even though that body could enact 
laws upon but one subject, all the rest of the legislative power having been 
reserved to the people. 

Probably it may be. said, therefore, that the true basis of these decisions 
lies in the giving of a liberal interpretation to Art. 4, Sec. 4. There have 
been instances in the history of the constitutional law of the United States 
when the express terms of the Constitution have had to give way to the 
demands of public necessity. These may be instances when a literal con- 
struction of its terms must give way that the demands of public opinion be 
met. R. W. A. 



Scope of Review, on Appeal from Decision oe State Board op Health, 
Revoking Certificate to Practice Medicine.— See. 5 of ch. 165 of the 
General Laws of Rhode Island provides that "The State Board of Health 
may refuse to issue the certificate provided for in Section three of this 
chapter, to any individual guilty of grossly unprofessional conduct of a 
character likely to deceive or defraud the public, and it may after due notice 
and hearing revoke such certificate for like cause." Provision is made in 
the same section for appeal from the decision of the board to the Supreme 
Court. The defendant was cited before the State Board under the clause 
of this statute relative to revocation of certificates, was found guilty and 
his certificate revoked. Appeal was taken under the statute to the Supreme 
Court. The evidence upon which the board acted, consisted mainiy of 
advertisements circulated by the defendant of which th'c following is a 
fair extract, "The Electricure — absolutely cures Consumption, Female Com- 
plaints, Paralysis, Rheumatism, Heart Disease, and all acute Chronic and 
Organic diseases, no matter what their name or origin — . It is no faith 
cure or necromancy, but is the practical application of the greatest discovery 
— ^the giving of oxygen — of this wise age for the cure of all human 
ills, and all ailments of beasts as well, for the principle affects equally all 
living kind." Held, that the decision of the State Board of Health was 
founded upon insufficient evidence and must be reversed, since the court 
could not take judicial notice "that the statements therein contained are 
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untrue, that the claims made are extravagant and therefore 'likely to deceive 
and defraud the public.'" Macomber v. State Board of Health (1906), — 
R. I. — , 65 Atl. Rep. 263. 

This holding of the Supreme Court of Rhode Island can hardly fail 
to strike the average layman as a little startling and as based rather on 
technical than on substantial grounds. The doctrine of judicial notice is 
of necessity a constantly growing one. An ever-widening field of knowledge 
must gradually to some degree extend itself into the field of things so well 
known and so axiomatic that they will be judicially noticed. So that the 
mere circumstance that any particular fact has never before been judicially 
noticed will not necessarily warrant the conclusion that it may not be so 
noticed. 

The question in the principal case is, however, somewhat different from 
the ordinary case of judicial notice, because of the way in which the ques- 
tion arose and the peculiar nature of the board whose decision was being 
reviewed. A very similar question arose in the case of Steenerson v. Great 
Northern Ry. Co., 69 Minn. 353. That was an appeal from a decision of 
the district court reversing an order of the state railway commission rela- 
tive to the regulation of rates. The court in reversing the district court 
and holding that it could not review matters peculiarly within the knowl- 
edge of the commission said, "Ordinarily on appeal from one tribunal to 
another, the evidence on which the lower tribunal acted is returned, and 
the decision is received in the light of that evidence. But the commission 
need not base its decision wholly on any such evidence. It is not a judicial 
tribunal but an administrative body, whose powers are somewhat legisla- 
tive in their character; and like other administrative or legislative bodies, 
it acquires a knowledge of the facts, circumstances and conditions in its 
own way, and need not act on the theory that the parties should have a 
formal hearing on notice except so far as the statute expressly requires. 
* * * We see no way of disposing of this question except to hold that 
on appeal from the commission the courts should, to the best of their ability, 
take judicial notice of all such technical learning, knowledge and informa- 
tion of a general character as should be known and understood by the com- 
mission." Mr. Wigmore, in his edition of GrEEnleaf, Evidence, i6th ed. 
§6, e; (2) seems to think this is not properly a case of judicial notice but 
rather a question of the "power and duty of the Court," on review to, "give 
effect to a matter capable of being judicially noticed," though, "not referred 
to in the record, or falsely alleged in the pleading." The principle applies 
equally well under either name. A case involving much the same question 
was the case of Raaf v. State Board of Medical Examiners, 84 Pac. 33, 
decided by the Supreme Court of Idaho in 1906. That case arose under a 
statute allowing a review of the action of the State Board of Medical Exam- 
iners, in refusing to grant a license to practice medicine, by a writ of cer- 
tiorari. The court comes to a conclusion very similar to that reached in 
the Minnesota case, just cited, as to its authority to go into the matters 
determined by the board in the exercise of their technical knowledge, 
although no reference is made to the doctrine of judicial notice. In hold- 
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ing that the jurisdiction of the court was confined "to the procedure and 
scope of investigation usually pursued and exercised hy the courts in the 
issuance and consideration of writs of review," the court said, "Is it at all 
probable that the Legislature ever intended that a disappointed applicant 
might apply to the court and there have his answers re-examined and passed 
upon by one, unlearned perhaps in a single one of the branches of this 
science ?" 

With reference to the right in the courts to review the action of bodies 
of which the Board of Medical Examiners is a type, there are two classes 
of statutes, those in which the board is merely created and given certain 
powers, with nothing said about a right of review, and those in which a 
right of review is specifically given. The two cases just cited come under 
the latter classification, and so are authority for the proposition, contrary 
to the doctrine in the principal case, that even when a right of review is 
expressly given, the appellate court is not thereby given power to go into 
the technical matters considered and determined upon by the board. 

When there is no right of appeal given by statute, there seems to be much 
authority for saying that the action of the board is absolutely conclusive 
and that the courts possess no supervisory control over it. It is no objec- 
tion that such boards are invested with large discretionary powers for the 
legislature may create administrative agencies and invest them with large 
discretionary powers, free from the control of the courts, Moore v. Robbins, 
96 U. S. 530, United States v. Ferreira, 13 How. 48, Lynch v. Chase, 55 Kans. 
367. The question has not infrequently arisen in connection with legis- 
lative agencies similar to the State Board of Health in the principal case. 
So in Hildreth v. Crawford et al., Comrs. of Pharmacy, 65 Iowa 339, 
it was held that "where a board (such as the commissioners of pharmacy) 
is clothed with power to determine certain facts, its decision cannot be 
reviewed on certiorari upon the ground that the evidence considered was 
incompetent or insufficient." (Syl). In Meffert v. Medical Board, 66 Kans. 
710, which arose on write of error to the action of the Medical Board in 
revoking a license to practice medicine it was held that, "In the absence 
of fraud, corruption or oppression the findings of the board are conclusive 
upon this court." The court in the course of the opinion said, "The act 
provides that the board shall be composed of seven physicians. These men 
are not learned in the science of law and to require of a board thus com- 
posed that its investigations be conducted in conformity to the technical 
rules of a common law court, would at once disqualify it from making an 
investigation * * * . It was the intention of the Legislature to adopt 
a summary proceeding by which the morals of the people and the dignity 
of the profession might be protected." In State v. Goodier, 93 S. W. 928, 
decided by the Supreme Court of Missouri in igo6, which was an applica- 
tion for a writ of prohibition where complaint was made by the defendant 
that he had not been allowed compulsory process to procure the attendance 
of his witnesses for his defense, the court said, "The State Board of 
Health is not a court — is not a judicial tribunal. It can issue no writ. It 
can try no case — render no judgment. It is merely a governmental agency. 
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exercising ministerial functions. It may investigate and satisfy itself from 
such sources of information as may be attainable as to the truth or falsity 
of charges of misconduct * * * jf ^very administrative act that looks 
to the enforcement of the law should be required to be reduced to the com- 
pass of a lawsuit and be put into effect only after a court had at the end 
of a formal trial stamped its judgment upon it, the government would make 
slow progress. There must be trust reposed somewhere and the power to 
execute the law." The writ was refused. See also State v. Hathaway, 
115 Mo. 36. To the same point is People v. Hasbrouck, 11 Utah 291, 
in which the court said, "It would be absurd to contend that the courts 
must be converted into boards of medical examiners to ascertain and decide 
whether an individual possesses such technical knowledge or such moral 
character that he may be permitted to practice medicine with safety to the 
public." In Kennedy v. State Board of Registration in Medicine, 108 N. W. 
730 (1906), the Supreme Court of Michigan holds that a statute providing 
for revocation of certificate of registration for stated cause, was not uncon- 
stitutional as conferring judicial power though no provision was made for 
appeal to the courts from its decisions. And in Brown v. District of Nar- 
ragansett, (21 R. I, 503, it was held that in the absence of a statute granting 
it, an appeal would not lie from an order of the District under a statute 
relative to the abatement of nuisances. The court says, "Statutes intended 
to promote the health and safety" (of the community) "should be so con- 
strued as to make them immediately effective." 

It appears, therefore, that boards appointed by the Legislature, similar to 
the Board of Health in the principal case, are generally regarded as possess- 
ing administrative or legislative, rather than judicial functions. Such being 
the case their action is not subject to review in the courts unless right of 
review is given by statute. Board of Commissioners of Vigo County v. 
Davis. Therefore all cases holding the character of such boards to be admin- 
istrative rather than judicial are authority for the proposition that appeal 
does not lie unless given by statute. It is also held that the mere conferring 
of a right of appeal from the decision of such boards does not indicate their 
character to be a judicial one. State ex rel Burroughs v. Webster, 150 Ind. 
607, State Board of Health v. Roy, 22 R. I. 538. 

There is then the situation of an administrative body chosen because of 
peculiar technical qualifications and enjoined to make decisions demanding 
the exercise of special technical knowledge, such decisions being vitally 
connected with the health, safety and good morals of the people. Without 
a specific statute allowing appeal none would lie. Where an appeal has been 
g^ranted by statute, does not the argument advanced by the Rhode Island 
Court in Brown v. District of Narragansett, supra, apply with equal force 
that such statutes "should be so construed if possible as to make them imme- 
diately effective?" It is reasonable to suppose that the legislature did not 
intend to nullify the provision of the statute, requiring members of such 
boards to possess peculiar technical qualifications, by providing for a review 
of their decisions by a body of untechnical men to whom the facts acted 
upon could have little or no meaning. Whether the principle is classified 
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under the head of "judicial notice" of the technical knowledge of the board 
as in the case of Steenerson v. Great Northern Ry. Co., supra, or as a 
"power and duty" of the court on review as urged by Mr. Wigmore the 
result is the same. Upon matters peculiarly within its knowledge the 
decision of the board should be final. It may well be supposed that the 
granting of an appeal was for the purpose of providing a convenient sub- 
stitute for the separate action which a party injured would have to bring 
in case of fraud, oppression or arbitrary action of the board and that the 
authority to review was to extend only to those matters. Such seems to 
be the view taken by the Idaho court in Raaf v. State Board of Medical 
Examiners, supra. T. H. S. 



What are the Rights of a Person Under a Promise to Do That Which 
He Was Already Under Obligation to Do? — This question is considered in 
the case of Scanlon v. Northwood (1907), — Mich. — , no N. W. Rep. 493, 
recently decided by the Supreme Court of Michigan. The plaintiff and 
defendant executed a written contract, according to the terms of which, the 
former agreed to do all the lathing, plastering and mason work on a house 
to be built for the latter, in consideration of five hundred dollars. Six 
months later the plaintiff informed the defendant that he could not afford 
to work any longer under the old contract. In the meantime two hundred 
seventy dollars had been paid to the plaintiff for work performed. Another 

writing was executed whereby, in consideration "of fear that the price 

viz., $500.00, would not be sufficient to compensate him (plaintiff), defend- 
ant agreed to pay plaintiff such sum of money after the contract price is 
exhausted, as will insure him after the payment of all help employed by 

him the usual or going day wages paid to others for performing like 

work." The plaintiff completed the work and sued the defendant for such 
compensation. Held, he could recover. 

The judgment in this case represents one view concerning the theory 
of consideration. This theory is based, primarily, upon the fact, that 
mutual promises support one another; but in its essence it is deeper, and 
includes acts or forbearances which are exchanged for promises. Considera- 
tion as thus defined is broader and more logical than the standard definition, 
which is a benefit to the promisor or detriment to the promisee. Under this 
restricted definition it is impossible to hold, on the theory of consideration, 
that a promise of further consideration for the doing of that which one is 
already bound to do, is a valid contract. In this case there is no detriment 
to the promisee, since he is gaining the additional compensation, and there 
is no benefit to the promisor, since now he must expend more than he would 
have had to under the original contract. 

Under the first theory, however, this is entirely possible and accords with 
reason and justice. If one is already under legal obligation to perform an 
act and a promise of further reward is offered, and on the faith of such 
promise, the obligation is performed, such action comes plainly within the 



